Judicial law-making in general: statutory basis
Today, it is generally recognised in many countries that law-making is not exclusively a task for the legislator, but also for the courts. 4 In the Hutchinson case, the European Court of Human Rights (ECtHR) recalled that in the Convention States the progressive development of the law through judicial interpretation is a wellentrenched and even a necessary part of legal tradition. 5 Today we have moved far beyond the caricature drawn centuries ago by Montesquieu 6 of the judge as a speaking puppet, an expressionless being who merely repeats the words of the statutes. Although it is questionable whether any judges ever truly matched this image, we cannot escape the truth of the fact that at the start of the 19 th century judges in many countries did not take a great deal of freedom when interpreting statutory law.
7 Nonetheless, even at that time, there was a clear awareness that the legislator is not able to foresee or regulate everything. In his Discours préliminaire, his introduction to the French Code civil in 1804, Portalis spoke of 'mille questions inattendues', a thousand unexpected questions, which arise as soon as new legislation is introduced. 8 Legislation is not always complete and not always clear, and by definition can never give a detailed answer in all possible situations, including unexpected future developments. 9 If a dispute about such questions is brought before it, the court has no choice but to produce an answer. In that sense, it could be said, development of the law has been traditionally unavoidable given the very nature of the work of the court. The court has to explain what the law is, also if the answer is not clear or legislation on the subject is completely absent.
10
By applying statutory rules to a broad range of day-to-day and more exceptional situations, the courts bring these rules to life. Without case law, the text of a statute would remain sterile.
The answers to a questionnaire which I sent to supreme courts of all the Member States of the European Union 11 show that all the responding courts engage in development of the law to a greater or lesser extent. The answers do not reveal regional or other systematic differences in this respect.
In some European countries the law-making power of the judiciary is recognised in legislation. This may be done indirectly. In several countries with a filtering system for cases before the supreme court, a criterion for filtering is whether a decision in this case would contribute to the development of the law. For instance, in Austria, an appeal to the Supreme Court in civil matters is only admissible when the decision depends on a question of law which is of considerable importance for the uniformity, the stability or the development of the law.
12 In Denmark, leave to appeal to the Supreme Court must be granted by the Appeals Permission Board, and the recurring criterion for this board is the fundamental nature of the case. It follows from parliamentary history that this criterion encompasses cases where there is a need for the Supreme Court to establish, confirm, change or adjust a legal practice. 13 In Estonia, an appeal in cassation in civil cases will be accepted (amongst other things) when adjudication of the appeal has fundamental importance with respect to the further development of the law.
14 In Finland, the primary criterion for granting leave to appeal to the 4 Even in civil-law countries the idea that courts also contribute to the development of the law is not particularly modern. This idea already existed some 100 years ago. See P. Calamandrei, La cassazione civile part I, Storia e legislazioni (1920), p. 533, concerning the task of the French Cour de cassation in the 19 th century. 5 ECtHR 3 February 2015, Hutchinson vs. United Kingdom, no. 57592/08, para. 24. 6 Montesquieu, De l'esprit des lois (1748), Book XI, Chapter 6. 7 However, in common-law countries, the importance of legislation for law-making is more restricted. In the United Kingdom, for instance, judge-made law has already played a very important role for many centuries. See the overview of J.G. Supreme Court is that a decision of this court is necessary for the application of the law in identical or similar cases.
15 Similarly, in Germany leave to appeal to the Supreme Court in civil cases may be granted (amongst other things) if the development of the law requires a decision by this court. 16 The Swedish Supreme Court may grant leave to appeal, where the primary criterion is whether it is important to establish a judgment that may provide guidance for the lower courts.
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In the Netherlands we have no filtering system in the strict sense of the word, but nevertheless our Supreme Court can be selective in its working methods. Since 1988 an appeal which has no prospect of success can be rejected by the Supreme Court without giving any substantive statement of reasons. This is only possible if the decision in question is not relevant for legal unity or for the development of the law.
18
In the Explanatory Memorandum to the Act which introduced this possibility, the government explicitly accepted that one of the tasks of the Supreme Court is to 'take the lead in the development of the law'.
19
Legislation may also be more explicit about the law-making power of the court. In Spanish legislation, violation of case law is mentioned as a ground for cassation by the Tribunal Supremo.
20 In Estonia, the Code of Criminal Procedure (Paragraph 2, Section 4) states that decisions of the Supreme Court are sources of criminal procedure in issues which are not regulated by other sources of criminal procedural law. In Hungary, there is legislation about uniformity decisions of the Supreme Court, which are adopted in a special procedure with the aim of formulating general principles as to the interpretation of the law. These decisions are binding for all courts, and are published in the Official Gazette.
Obviously, the law-making power of the judiciary cannot be unlimited, and must be balanced against other powers in the state. I will elaborate on the limitations of this judicial power in Section 7 below.
Development towards more active law-making courts
Since the beginning of the 19 th century, and in particular in the 20 th and 21 st centuries, courts in civil-law countries 21 have gradually and increasingly expressly taken up the task of developing the law. The increase in the judiciary's role in law-making has a number of causes.
22 Just like many other countries in the EU, the Netherlands has developed into a social welfare state under the rule of law, in which the government wishes to regulate more than it did in the past. The growing body of legislation also increasingly requires interpretation by the courts. This is partly due to the fact that society has become more complex, and the expanding legislation more complicated. As a result, in a growing number of cases it is unclear how legislation should be interpreted and applied. Furthermore, it frequently occurs that statutory rules are deliberately formulated in broad terms with a view to offering the courts (greater) freedom of interpretation.
23 Because legislation has increasingly been used to regulate society, it may be regarded as natural 24 that when interpreting an older statute courts take account of current social conditions. 'Dynamic' interpretation along these lines results in more active law-making by the courts, more active than would be the case with a more 'static' interpretation. The treaties in which fundamental rights are laid down, in particular the European Convention on Human Rights (hereafter: the European Convention), are also of huge importance. In such treaties, fundamental rights are generally formulated only summarily, allowing considerable freedom for Utrecht Law Review | Volume 13 | Issue 1, 2017 interpretation. These rights must also be interpreted dynamically. 25 Because such treaties are of a higher order than national legislation, courts are regularly obliged to consider in specific cases whether the national law can be applied. This is at least the case in countries with a monist system, like the Netherlands, where the courts enjoy the constitutional authority to make such an assessment. In any case, courts in all EU Member States have to apply directly applicable rules of EU law, even if their national legislation deviates from these rules. As a consequence, for courts in these countries legislation at a national level has become less sacrosanct.
The growing role of courts in the development of the law applies above all to the supreme courts. After all, the highest courts are in the best position to take the lead in the development of the law.
Increasing focus on the law-making task of the supreme courts
In many European countries, a tendency seems to be emerging towards a greater focus on the law-making task of the supreme courts, a tendency in which the supreme court, when it comes to setting priorities, above all focuses on legal decisions which are complex or have a strong effect on other cases. In Finland, in the beginning of the 1980s, a system of leave for appeal was introduced before the Supreme Court. The primary ground to grant leave for appeal is that a decision by the Supreme Court is necessary for the application of the law in identical or similar cases or for the consistency of case law. 26 This legislation changed the position of the Supreme Court considerably: its primary role is now that of creating precedents. A recent example of the aforementioned tendency can be found in Spain. The Act of 21 July 2015, LO7/2015, has led to a radical change of the procedure before the Supreme Court in administrative cases. The purpose of this new legislation is that the Supreme Court as a court of cassation will concentrate on decisions which are relevant in order to establish case law (interés casacional).
An interesting overview of the various systems of appeal to the supreme court in EU Member States can be found in a report called 'The Filtering of Appeals to the Supreme Courts', which was presented by the Lithuanian Supreme Court president Rimvydas Norkus in November 2015 at a conference of the Network of the Presidents of the Supreme Judicial Courts of the European Union.
27 There are various ways to create room for the aforementioned focus on law-making decisions but, as follows from this report, in many European countries there is -to some degree -a form of differentiation in the treatment of cases. Several countries use a method to determine the filtering of cases at the supreme court. In various countries where such a method exists, the supreme court is not obliged to deal with cases which do not warrant a decision by the highest court from a legal point of view.
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As to the situation in the Netherlands, in Section 2 I mentioned that the contribution to the development of the law has been explicitly recognised in Dutch legislation as one of the tasks of the Supreme Court. Nonetheless, this says nothing about the question of how this task relates to the other tasks of the highest court. The Dutch Supreme Court, as a court of cassation, also has the task of arriving at a decision in individual cases brought before it, and of intervening if the law has not been correctly applied in such cases. The Supreme Court is required to make such decisions even in respect of cases with little relevance for the development of law, for example cases in which a lower court has ignored a rule, the existence and content of which are not disputed. In these cases, the intervention by the Supreme Court is based on the task of that court to offer legal protection in individual cases (individual legal protection).
Utrecht Law Review | Volume 13 | Issue 1, 2017
In the last few decades in the Netherlands we have seen a development in our way of thinking about these tasks, and the relationship between them. Until the 21 st century, the approach of the Supreme Court strongly focused on the adjudication of individual cases. In this period, development of the law was seen as a 'by-product' of the administration of justice by this court in individual cases. But times have changed: a clear tendency has emerged in the Supreme Court to focus stronger attention on its task to foster the unity and development of the law. 29 Development of the law has been identified as one of the core tasks of the Supreme Court. 30 The Court tries to spend the majority of its time on decisions which are important from a legal point of view.
The time necessary for this focus can be found -amongst other things -by applying the Act mentioned in Section 2, which allows the Dutch Supreme Court to differentiate in its treatment of cases, by dismissing certain categories of unfounded appeals without providing substantive grounds. In addition, since 2012 the Supreme Court can also decide cases without providing grounds after a simplified procedure. This procedure is described in Article 80a of the Judiciary Organisation Act. It usually takes only a few months to decide a case in this manner. On the basis of this new legislation, the Supreme Court can decide to declare an appeal in cassation inadmissible at the start of the proceedings, if it is evident that the appeal has no chance of success or if it is evident that the party concerned has insufficient interest in its appeal in cassation. The Supreme Court applies this special procedure in many cases, especially in criminal cases. In 2016, the Criminal Chamber of the Supreme Court dealt with more than 60 % of the cases 31 by applying this simplified procedure. A large proportion of these cases were appeals without prospect of success, for example appeals that failed to recognise that the Supreme Court is a cassation court and not a third factfinding instance. All cases are screened soon after they have been submitted to the Supreme Court, in order to determine whether or not they are eligible for this (abbreviated) form of disposal. The new Article 80a therefore introduced a certain degree of 'selection at the gate' at the Supreme Court. This process also influences the mind-set of the judges: the first thing they have to do when a case comes in, is to consider its chance of success bearing in mind its importance for the development of the law.
It is important to emphasise in this connection that the possibilities for the efficient settlement of cases without stating substantive grounds, must not be viewed as a means of saving money. The purpose of these possibilities is to enable the Supreme Court, given its limited resources, to shift its focus further onto the unity of law and the development of law. The use of these means will therefore have favourable consequences for these tasks of the Supreme Court. As a result, this court is in a position to focus its attention above all on those themes and problems which occur regularly in practice, and in respect of which there is a need for clear guidelines from the highest court. 
Ways in which highest national courts can contribute to the development of the law
The highest national courts can develop the law in their judgments in a number of different ways. I wish to mention several instruments which may serve this purpose. In Section 5.1, I will address four techniques which can (also) be used in normal judgments. In Section 5.2, I will mention special types of judgments of a supreme court that have especially been introduced for the development of the law and in which these four techniques can also be used. A supreme court can develop the law by providing a more detailed explanation of its legal reasoning. By this, I mean that the supreme court in its judgment not only outlines its final legal conclusion ('that is how it is') but also includes the arguments that reveal how it arrived at that conclusion. Such a form of reasoning increases clarity and increases predictability as to how the supreme court will decide in other comparable cases. There is a growing tendency within the Dutch Supreme Court to follow this approach. Various other supreme courts in Europe use this technique as well. 33 In other countries, however, the (supreme) courts give a more succinct statement of their legal reasons.
34 This is also connected with the traditional culture of the wording of judgments in a country, but such a culture can gradually change. 
A broader-than-necessary formulation
A supreme court may also formulate a legal rule in its judgment which is more extensive and more broadly applicable than strictly necessary to decide the case in question. 36 Such a 'broader-than-necessary formulation' is often valuable for legal practice. It generally has a clear law-making effect, because a broadly formulated rule of this kind clarifies how decisions should be taken in a whole range of other -including future -cases. From the information from my colleagues abroad, it follows that several supreme courts in the EU are rather reluctant to go further than answering the question which the parties ask them to decide on.
37 However, some supreme courts are more inclined to formulate broad rules. In Estonia, for instance, decisions with a broad legal formulation are quite common in administrative law matters and are regarded as good practice. Similar decisions can be found regularly in the Netherlands.
Preceding paragraphs to describe general principles
The formulation of one or more broad legal rules in a judgment (see Section 5.1.2) can be expanded by adding a description of general principles followed by the supreme court when deciding cases in this category.
38 Such a formulation of general principles usually occurs in one or more preceding paragraphs in the judgment, before the court applies these principles to the present case. In such paragraphs, the court describes in general terms the legal framework which it adopts when judging cases of this kind. This technique can be regularly found in judgments of the European Court of Human Rights.
The scope of such preceding paragraphs may vary. There are even panoramic rulings in which an entire legal problem is mapped out. A supreme court may for example opt to render such a ruling if it is clear that the lower courts are confronted with a whole range of aspects within a broad problem area. In such cases, the supreme court may decide to map out the problem area, and thus clarify the situation and provide a clear oversight. This happens in Poland, when formulating preliminary rulings in criminal cases, 39 in Austria in exceptional cases, also quite often in the Czech Republic, and in Norway and Sweden. 40 The Supreme Court of Estonia gave a decision in 2015 in which it devoted a whole chapter describing the legal situation, although that was not of primary importance for the case at hand. 41 The Dutch Supreme Court quite frequently uses preceding paragraphs describing the legal framework on which it will base its decision. The scope of such paragraphs may vary. The Dutch Supreme Court from time to time expands these paragraphs to render a panoramic ruling, usually between 1 and 5 times a year. An example of such a panoramic ruling can be found in a judgment of the Criminal Chamber from July 2014 concerning the hearing of witnesses, and in a panoramic ruling of this Chamber from 2016 on self-defence and the excessive use of self-defence. 42 Another good example of a panoramic ruling is a judgment from early 2016, rendered by the Tax Chamber of the Dutch Supreme Court, concerning the reasonable period of adjudication in administrative law. 43 In that ruling, a variety of questions in this field was answered, including questions that had not been submitted to the Supreme Court previously, and which were not at stake in the case under judgment. Naturally, writing such panoramic rulings is time-consuming. A wide use by the Supreme Court of the possibilities offered by 'selection at the gate' 44 can enable it to focus increasingly on such rulings.
Superfluous statements
Apart from preceding paragraphs with general principles, as mentioned in Section 5.1.3, some supreme courts from time to time add superfluous statements to their rulings. These are statements that do not influence the decision in the case at hand, and which as a consequence need not be included in the judgment. With this technique, the court calls for additional 'broadcasting time', as it were. It can be used when the court knows or foresees from its contact with society and legal practice that the issue is leading or will lead to controversy. If this technique is used, it is limited to matters which to some extent are related to the subject of the case in which the judgment is made. Otherwise it would result in regulation with no genuine link to adjudication. The Dutch Supreme Court uses superfluous statements from time to time, usually at the end of the judgment. One example is a ground-breaking judgment by the Criminal Chamber. The Supreme Court added a superfluous statement with respect to its (realistic) expectation that on the basis of that judgment many attorneys would wish to request a review of already settled criminal cases. 45 Examples can also be found in decisions of some other supreme courts in Europe. 46 The Supreme Court of Latvia frequently uses superfluous statements and ancillary court decisions. 
Special types of judgments

Preliminary rulings
A supreme court can give special guidance when answering the request of a lower court for a preliminary ruling or advice. There should be a basis in legislation for responding to such requests.
Since 1 July 2012, such a basis exists in the Netherlands for civil cases. A lower court can submit a question of law to the Dutch Supreme Court in the course of proceedings brought before it. 48 The ruling in which the Supreme Court responds to such a request is intended for cases about issues regarding which large numbers of disputes arise or will arise related to the same question of law, for example claims from a large number of clients of a financial institution, arguing that the institution in question has promoted and supplied an unsound financial product. The experiences with this procedure are so positive 49 that since the beginning of 2016 the procedure is also applicable in fiscal cases. 50 In addition, serious consideration is being given to the introduction of a similar preliminary procedure in criminal cases. As a consequence, the Dutch Supreme Court will become increasingly involved in the development of the law. The effect is also that the court is called upon to decide on legal questions in civil cases which would otherwise probably never have been continued in three instances, up to and including the Supreme Court, due to the costs of court fees and legal aid. Furthermore, in an 'ordinary' cassation procedure, the Supreme Court has greater freedom to decide whether to answer a particular question of law to the fullest extent, to keep its legal motivation more restricted, or even to 'evade' a tricky or sensitive question. When a question of law is submitted to the Supreme Court by a lower court for an explicit answer in a preliminary procedure, this forces the hand of the Supreme Court to a greater extent.
A similar possibility of preliminary rulings exists in Poland in criminal cases. 51 The same goes for Montenegro, where the Supreme Court can adopt legal positions of principle at the request of any court.
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In France, the Court of Cassation is empowered to respond to requests of a lower court for an advisory opinion. 53 These opinions are not binding, but in practice they have great authority and that is what they are meant for. Therefore, this French procedure can be compared to procedures leading to a preliminary ruling.
Cassation in the interest of the law
In some countries the procurator general or a similar authority can ask the supreme court to quash the decision of a lower court in the interest of the law. The rights and obligations of the parties in the case are not influenced by such a decision, which therefore only serves the interest of the law: its clarity, uniformity and development. The method can be used when there is serious uncertainty about a legal problem which frequently arises, and when it is not to be expected that the supreme court will be called on to decide on this question in the near future in normal proceedings. This technique has existed for centuries in France, and has also been adopted in the Netherlands, 54 Spain and Italy. In the Netherlands it is used several times a year, for instance when new legislation raises technical questions to which a quick answer is desirable. The need for this special remedy has decreased since the possibility of preliminary rulings has been introduced in the Netherlands. 
Interpretative judgments
In some countries, it is possible for certain authorities who are not a party in a case to ask for an interpretative judgment from the Supreme Court to clarify the law. In Bulgaria there is a broad possibility to request an interpretative judgment of the Supreme Court, without any apparent link to a specific case. 56 Such a judgment can be requested by various authorities in the event of contradictory or inaccurate case law. It can be requested, amongst other things, by the President of the Court of Cassation, the Minister of Justice, the Ombudsman and the Chairperson of the Supreme Bar Council. These interpretative judgments are published annually in a bulletin. Similarly, various authorities in Poland can ask the Supreme Court for a resolution to resolve doubt in the interpretation of the law. 
Influence of foreign and international (treaty) law
Communication with foreign supreme courts
There are factors of an international nature which affect the highest national courts in Europe, and which encourage these courts to be increasingly involved in the development of the law on an international level. This applies all the more strongly in countries with a monist system, a system in which courts have to disregard national legal rules insofar as they violate self-executing rules of an international treaty. In such a system, it is not the legislator but the court -by its interpretation of the treaty -who ultimately determines the legal consequences of that treaty. The ever-growing body of international and in particular European regulation encourages the highest courts to direct their attention to and enter into contact with their colleagues in foreign courts. 58 The relationship between supreme courts is informal and built on cooperation on an equal footing. There is no form of hierarchy between these courts, and none of them is formally or informally bound to follow the views of one or more of the other supreme courts in Europe.
Communication with a foreign supreme court can be useful when it comes to the interpretation of a treaty that is applicable in both countries. It is obvious that a uniform interpretation of the treaty by the courts in both countries is desirable. A difference in interpretation of a treaty for the prevention of double taxation, for instance, might lead to double taxation of an individual, contrary to the objective of the treaty, or to the undesirable effect that an individual with taxable income does not have to pay tax in either country. Information about the interpretation of a rule of EU law by foreign supreme courts can also be useful when the supreme court of a Member State has to decide whether it can give an interpretation of such a rule on its own, or whether this interpretation is so doubtful that there is an obligation to ask the Court of Justice of the European Union for a preliminary ruling.
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Apart from common treaties, the case law and experience of foreign courts under their national law can also offer inspiration to national (highest) courts. This applies in particular when a new issue is in question, requiring a sort of pioneering work. In these cases it is especially valuable to investigate possible solutions and to get an idea of their practical effect. Therefore, a number of supreme courts in the EU, including the Dutch Supreme Court, have reached agreement on direct cooperation between their legal staff for the exchange of information. If in the preparation of a case one of these participating courts needs information about foreign law, including the interpretation of a treaty in another country, a law clerk of that court can easily obtain this information almost without obstacle by simply sending an e-mail to his or her counterpart abroad.
60 This is a rapid and simple process, so that a useful answer is generally available within a few weeks. These possibilities are regularly used, and the participating courts regard them as valuable.
Communication with the European Courts
General
Many supreme courts in Europe are also in regular contact with the European Court of Human Rights (ECtHR) in Strasbourg 61 and the Court of Justice of the EU in Luxembourg. Communication between the ECtHR and the (supreme) national courts has been described as a dialogue. 62 It is worthwhile however to recognise that this is not a relationship of absolute equality. When it comes to the interpretation of the European Convention on Human Rights the Court in Strasbourg has the final say. The same goes for the interpretation of EU law by the European Court of Justice. Communication of national courts with the judges of these courts are still valuable however, as it is important for all courts concerned to be kept informed of problems that have arisen or might arise. The ECtHR takes serious account of special elements in the field of national law. If for instance a specific interpretation of the European Convention on Human Rights were to result in problems in national practice, it is useful for the ECtHR to be duly informed in advance, before giving a judgment on the problem in question. Once a judgment has been rendered, it becomes far more difficult for the ECtHR to take account of information of this kind. After all, like national courts, the European courts will in principle not reverse their prior case law.
Informal communication
Informal communication between the highest national courts and the European courts will enable the highest national courts to further direct the development of the law. In connection with the more informal communication between the European courts and the highest national courts, I would like to mention the network for information exchange which has recently been established between the ECtHR and the highest national courts. This network is intended to promote a rapid exchange of relevant information, with practically no obstacles, between the ECtHR and the highest national courts which are affiliated to the network. A pilot run took place with the French Cour de cassation and the French Conseil d'État on the one hand, and the ECtHR on the other. The network has since been expanded to other supreme courts in Europe; the Dutch Supreme Court joined the network in 2016. 63 Similarly, the European Court of Justice has encouraged the setting up of a network for judicial cooperation between this supranational court and the constitutional and supreme courts of the Member States. 
Formal communication -a request for interpretation
National-court judges also have a formal communication channel, namely the reasons they give for a request for a preliminary ruling to the Court of Justice of the EU. There, the national courts can explain any doubts they have about the answer to a question of European Union law. They can list the various possible interpretations and present the arguments for and against these interpretations. In this way, the national courts can ensure that the judges of the Court of Justice are well informed. The national courts can take one step further by specifying and explaining which interpretation of European law they prefer. The Court of Justice appreciates this approach, which is also described as the 'green light procedure'. 65 In this way, the national court expresses the wish to make a decision in a particular direction, and asks for green light from the Court of Justice. It is important for the Court of Justice's decisions to be useful for the national courts, and by this technique the Court of Justice knows that at least one possible decision will certainly be practicable for the referring courts.
It is likely that a similar option for formal communication with the ECtHR will be established within the foreseeable future. I am referring to Protocol No. 16 to the European Convention on Human Rights. 66 The highest national courts can approach the ECtHR on the basis of this protocol with 'questions of principle concerning the interpretation or application of the rights and freedoms defined in the Convention or the protocols thereto'. 67 The highest national courts will thus be able to focus even more strongly on the development of the law, by posing an important question to the ECtHR in the context of a pending case. In this way, a highest national court can avoid the risk of answering a question of interpretation of the European Convention on Human Rights -to which the case law of the ECtHR offers no clear answer -based on their own views, with it emerging years later that the ECtHR in fact interprets the treaty differently. In the intervening years, many cases may have been decided on the basis of the interpretation by the highest national court in question, decisions which subsequently turn out to be incorrect in the light of the later decision by the ECtHR. The sixteenth protocol helps the national court to directly dispose of a whole series of cases, on the basis of the correct interpretation of the treaty. The protocol offers the highest national court a possibility of dialogue with the ECtHR, because in the explanation for its question, the national court can express its doubts concerning the interpretation of the European Convention, with supporting arguments, and can inform the ECtHR of the possible consequences which the various conceivable interpretations of the treaty may have in the context of the national legal system.
Limitations to judicial law-making
Inherent limitations in the relation with the legislator
As has been extensively discussed above, the highest national courts have gradually become more involved in law-making. How far courts are willing to go in this respect depends on the legal system and the legal culture in their country. But even in countries where courts are very active in this respect, the possibilities for development of the law by a court are of course not unlimited. 68 Completely unrestricted law-making by the courts would not be compatible with the system of checks and balances in a democratic state under the rule of law. In such a state there should be a separation and distribution of powers. The (highest) courts must therefore ensure in this connection that they do not get in the way of the legislator. Legislator and judiciary should not become involved in some sort of arms race, in terms of law-making. It is specifically desirable that these two state powers, both of which have a role in the development of the law, cooperate successfully in this respect. Communication in any form, based on mutual understanding and respect for one another's position, can make a valuable contribution. 69 In his book The Judge in a democracy, the former president of the Israeli Supreme Court Aharon Barak addressed this issue. He observes that in a democracy, the court should recognise the central role of the legislator. In his opinion, the undermining of the legislator by the courts means that the courts are effectively undermining democracy. 70 The courts, even the highest courts, are not bodies which determine how society should be structured. The court should not be the architect of society. When it comes to questions of social structure, about which there can be a serious difference of opinion, the choice should be made in a democratic manner through the political decision-making processes. It is not up to courts to make decisive choices in such political or policyrelated controversies. The sources of information available to the court are also more limited than those of the legislator, who can initiate (academic) research into existing problems and into the consequences of their possible solutions. 71 The legislator also has the possibility of publishing a draft statute, in order to promote a discussion enriched by contributions from experts, social interest groups and Parliament. All in all, this means that the law-making activities of the (highest) courts are bound by inherent limitations, given the political and policy-based aspects of legislation. These limitations above all are reached in a situation where a court, in its judgments, becomes the arbitrator of problems which are presently being dealt with by the legislator, and in respect of which policy-based or political choices still have to be made. This is most specifically the case if the court is asked to make a decision about such a question at a time when it is the focus of current political debate.
It is not always easy to determine the exact limitations on the law-making task of the judiciary, and to decide whether an issue can be earmarked as (too) political or policy-related. On occasion -even within the legal world -opinions can differ as to whether a court has gone beyond the limitations of its task, and Utrecht Law Review | Volume 13 | Issue 1, 2017 whether or not the court has taken 'the seat' of the legislator or other political powers. 72 In his book about the court in a democracy, to which I referred above, Aharon Barak dedicated an entire chapter to this very question. He expressed criticism of the so-called 'non-justiciability' doctrine. To put it very briefly, he believes that courts should not arrive too quickly at the decision that they cannot handle a particular case purely because of the argument that the problem in question is too much of a 'political issue'. 73 Whatever the case, in this area there may be a clear field of tension between the court and the legislator. Courts, in particular the highest national court, must be fully aware of this tension when becoming involved in the development of the law.
Limitations imposed by the existing legislative system
Courts are also bound by the limitations imposed by the existing legislative system. Their decisions must fit into that system and ensure its implementation. The freedom for courts to make new law is thus inherently restricted to a considerable degree. These boundaries depend on the legal subject matter. It is for instance generally accepted that an act may not be punishable or taxable without a sufficient and predictable ground in legislation, whereas obligations in civil law can be accepted without such a legislative basis. In the 1950s, the Supreme Court of the Netherlands gave a decision which can be regarded as a clear example, the 'Quint/Te Poel judgment'. According to this judgment, it is possible in civil law that obligations are based on sources which cannot be found in statutory law. But according to the Supreme Court, those extra-statutory sources can only be accepted if they fit into the system of legislation and tie in with the cases regulated by statute. 74 The extent to which courts are bound by legislation has become slightly less strict since that time, as courts in the Netherlands have more often declared legislation inapplicable due to the violation of a selfexecuting treaty rule. The principle however has remained, and in my view must continue to remain, that a court can only work on the development of the law within the boundaries laid down by law, albeit that treaty provisions must be considered part of that legal framework.
Limitations based on methods of interpretation
Limitations also depend on the perspective of the court when interpreting legislation. A court that tries to follow the text of the statute as closely as possible, is less inclined to develop the law than a court that gives equal or even more weight to other factors of interpretation, such as legal history, the intention of the legislator, the system of legislation, general principles of law, practical results of the interpretation and generally accepted views in society. But if the text and legal history of a statute clearly lead to a certain interpretation, the room for a different interpretation is obviously small. On the other hand, even in a textualist approach, 75 there will be more room for law-making by the courts if the text of the statute is unclear or ambiguous, 76 if it uses broad and general terms, if the statute gives no solution, or if various statutes contradict each other. It can also be observed that some courts feel freer in the interpretation of older statutes.
Limitations with regard to unwritten rules
Some supreme courts in Europe, in common-law and in civil-law jurisdictions, also accept unwritten rules with no basis in legislation. The Court of Appeal of Malta accepted the doctrine of unjustified enrichment, and thus developed a remedy for instances not covered by codified law. 77 The Supreme Court of Denmark accepted a right of compensation for the less wealthy party when unmarried co-habitants separate, Utrecht Law Review | Volume 13 | Issue 1, 2017 although no statutory rules applied in this situation. 78 The Supreme Court of Latvia applied the principle of proportionality -in addition to written rules -as a ground for reducing excessive contractual penalties. According to the Supreme Court, a reduction must be established in accordance with the sense of justice and general principles of law. 79 The Swedish Supreme Court accepted an obligation to compensate non-pecuniary damage in case of a violation of a constitutional right, although there was no explicit statutory support for damages in such cases. 80 The Dutch Supreme Court in the 'Quint/Te Poel judgment' (see Section 7.2) also determined the limits of accepting sources of obligations without a statutory base. I would also like to mention the case law of the Tax Chamber of the Dutch Supreme Court on general principles of good governance: if such a principle has no basis in legislation, this does not imply that strict application of the legislation must always prevail. According to the Supreme Court, the unwritten principle must be balanced against the principle that tax legislation should be applied, and under certain conditions this balancing exercise may lead to the conclusion that tax legislation cannot be applied, due to special circumstances of the case. 
Prospects
Finally, I will take a look ahead into the future. Nothing is as difficult to predict as the future. Nevertheless, if I consider the causes which have led the (highest) courts to become more and more involved in the development of the law over the past few decades, 82 I do not expect any of these causes will disappear in the foreseeable future. I therefore expect that in the years to come, the highest national courts in Europe will continue to undertake at least as much law-making work as has been the case to date. As far as the situation in the Netherlands is concerned, with the changes of legislation in the last few years, 83 the legislator has confirmed the importance of the task of the Supreme Court in developing the law. The legislator has offered this court additional instruments to focus even more strongly on that task. This justifies the expectation that the Dutch Supreme Court will indeed focus more strongly on that task. In their response to my questionnaire, 84 most of the respondents from the Network of the Presidents of the Supreme Judicial Courts of the EU answered that they also expect an increase in the law-making activities of their courts.
What can we expect in this field: Will there also be new techniques or new procedures to promote the development of the law by the courts? And if so, will the working methods of supreme courts be affected? As mentioned above, this is not easy to predict. But it is worth observing that when courts assume an increasing task in making new law or developing existing law, they may from time to time need information. For instance they may need expert advice or information about the practical consequences of various solutions between which they have to choose. After all, it is not merely a question of legal technique: in reaching law-making decisions, the related consequences may be an important contributing factor. In certain countries, courts are able to obtain this type of information, to a certain extent, by calling in an 'amicus curiae', 85 a phenomenon which is well known in the United States 86 and also in the ECtHR. 87 I believe that this phenomenon represents considerable added value in this context, which may well start to play an increasingly important role. In Europe, the amicus curiae exists in France, 88 but is seldom used there. In
